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Abstract

Since 2017, the Republic of the Union of Myanmar has carried out severe
repressions against the Rohingya people. These atrocities resulted in numerous
international reactions from the States, international organizations, NGOs as well
media. This article evaluates the proceedings of the International Court of Justice
(ICJ) in the Gambia v. Myanmar case and the Bangladesh/Myanmar situation in
the International Criminal Court. The International Criminal Court (ICC), with its
extensive interpretation of the 1998 Rome Statute, found the cross-border element
necessary for the perpetration of certain crimes, and despite Myanmar's non-
membership in the Statute, the ICC found its jurisdiction over the crimes
committed during the deportation of the Rohingya from Myanmar to Bangladesh.
Meanwhile, the ICJ for the first time is facing a Case which is brought before it
by an indirect victim State i.e. Gambia who has based all its allegations on the
mysterious concept of violation of obligations erga omnes partes. This paper first
provides summarized information on both pending proceedings and then will
examine the challenges that international law has to find a proper solution for the
Rohingya crisis through these judicial and criminal adjudication processes.

Keywords: Rohingya; Erga Omnes Partes; Myanmar; Bangladesh; Gambia;
Provisional Measures; Genocide.
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1. Anthony Ware, and Costas Laoutides, Myanmar's 'Rohingya’ Conflict (United Kingdom: Oxford

University Press, 2018), 23.
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4. Ware, and Laoutides, Myanmar's 'Rohingya’ Conflict, 3-4.

5. Human Rights Watch, Massacre by the River — Burmese Army Crimes against Humanity in Tula

Toli (2017), Last visited: December 25, 2020, //www.hrw.org/report/2017/12/19/massacre-river/

burmese-army-crimes-against-humanity-tula-toli.

6. A/JHRC/RES/34/22 (2017), Situation of human rights in Myanmar, para 1.

7. AIHRC/39/64, Report of the independent international fact-finding mission on Myanmar (2018);

A/HRC/42/50, Report of the independent international fact-finding mission on Myanmar (2019).
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8. AJHRC/42/50 (2019), Report of the independent international fact-finding mission on Myanmar,
paras 103- 113.

9. International Criminal Court.

10. A/HRC/39/64, Report of the independent international fact-finding mission on Myanmar (2018): 19.
11. U.N. Security Council mulls Myanmar action; Russia, China boycott talks (2018).

12. Rome Statute of the International Criminal Court (1998).

13. S/RES/1593 (2005): para 1.

14. U.N. Security Council mulls Myanmar action; Russia, China boycott talks (2018).

15. Rome Statute of the International Criminal Court (1998).

16. ICC-RoC46 (3)-01/18-1, Prosecution’s Request for a Ruling on Jurisdiction under Article 19 (3)
of the Statute (2018): paras 8-11.

17. Fatou Bensouda.

18. OHCHR, Brutal attacks on Rohingya meant to make their return almost impossible — UN human
rights report (2017); OHCHR, Mission report of OHCHR rapid response mission to Cox’s Bazar,
Bangladesh (2017): 1; Human Rights Watch, Crimes against Humanity by Burmese Security Forces
Against the Rohingya Muslim Population in Northern Rakhine State since August 27, 2017.
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19. 60/46-POL, The Establishment of an OIC Ad hoc Ministerial Committee on Accountability for

Human Rights Violations against the Rohingyas (March 1-2, 2019): 174.

20. Ad hoc Ministerial Committee on Accountability for human rights violations against the

Rohingya (MCCAR).

21. Erga omnes.

22. The Convention on the Prevention and Punishment of the Crime of Genocide (December 9, 1948).

23. The Republic of The Gambia institutes proceedings against the Republic of the Union of

Myanmar and asks the Court to indicate provisional measures (2019): 47.

24. Application of the convention on the prevention and punishment of the crime of Genocide (The

Gambia v. Myanmar), Provisional Measures (Order 23 January 2020). I.C.J Reports, 7.

25. Locus standi.

26. Erga omnes partes.
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->Mission report of OHCHR rapid response mission to Cox’s Bazar, Bangladesh (September 2017):
13-24; Report of OHCHR mission to Bangladesh, Interviews with Rohingyas fleeing from Myanmar,
since October 9, 2016 (2017); Outcast and Desperate, Rohingya refugee children face a perilous
future (2017); Lives in Limbo - No end in sight to the threats facing Rohingya children (2018).
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32. AIHRC/37/70, Report of the Special Rapporteur on the situation of human rights in Myanmar (2018): 13.
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33. Crime of Deportation.
34. ICC-RoC46 (3)-01/18-1, Prosecution’s Request for a Ruling on Jurisdiction under Article 19 (3)
of the Statute (2018): para 4.
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41. ICC-RoC46 (3)-01/18-1, Prosecution’s Request for a Ruling on Jurisdiction under Article 19 (3)

of the Statute (2018): 3-4.

42. Crime Against Humanity.
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International Criminal Court, Elements of Crimes (The Hague: the International Criminal Court,

2013), 3.

45. Deportation.

46. Forsible Transfer.

47. International Criminal Court, Elements of Crimes, 4-5.
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48. The Charter of the International Military Tribunal (August 8, 1945).

49. Statute of the International Criminal Tribunal for the former Yugoslavia, Security Council

resolution 827 (1993).

50. The International Criminal Tribunal for Rwanda, Security Council resolution 955 (1994).
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52. Draft Code of Crimes Against the Peace and Security of Mankind with commentaries (1996): 49.

53. Staki¢ AJ.

54. IT-97-24-A, Prosecutor v. Milomir Staki (March 22, 2006): 103.

55. Draft articles on the expulsion of aliens, with commentaries (2014).

56. Draft articles on the expulsion of aliens, with commentaries (2014): art 2.

57. ICC-RoC46 (3)-01/18-1, Prosecution’s Request for a Ruling on Jurisdiction under Article 19 (3)

of the Statute (2018): 7.
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58. ICC-R0oC46 (3)-01/18-1, Prosecution’s Request for a Ruling on Jurisdiction under Article 19 (3)
of the Statute (2018): 9.

59. ICC-RoC46 (3)-01/18-1, Prosecution’s Request for a Ruling on Jurisdiction under Article 19 (3)
of the Statute (2018): 13-14.

60. ICC-R0C46 (3)-01/18-1, Prosecution’s Request for a Ruling on Jurisdiction under Article 19 (3)
of the Statute (2018): 13-14.

61. Territorial jurisdiction or Ratione Loci.

62. Personal jurisdiction or Ratione Personae.
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Application of the International Convention for the Suppression of the Financing of Terrorism and

of the International Convention on the Elimination of All Forms of Racial Discrimination (Ukraine
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