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Abstract

Can a State that has not been Injured by the violation invoke the responsibility
of the responsible state? This is a question that was discussed years before the
final approval of the Draft of State Responsibility in 2001, and was eventually
reflected in the wording of Article 48 of the Draft. Accordingly, the Gambian
instituted proceedings against the Myanmar in violation of the 1948 Convention
on the Prevention and Punishment of the Crime of Genocide with a request for
provisional measures on 11 November 2019 at the International Court of Justice.
On 23 January 2021, the Court issued the provisional measures. This decision
contains significant aspects, including the effect of the nature of the asserted
rights on having a position in the litigation and the threshold for qualifying for
provisional measures. In this paper, in the light of the Court's case-law and
doctrine, we examine these two important consequences in the light of the impact
of the nature of the rights claimed in the proceedings before the Court in general
and the provisional measures in particular.
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2. International Court of justice.

3. Convention on the Prevention and Punishment of the Crime of Genocide (December 9, 1948).
4. erga omnes partes.

5. Gambia vs. Myanmar (2020): para 70.
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6. Declaration of Judge ad hoc Kress (2020): para 3; Separate opinion of Vice-President Xue (2020):

paras 2-3.
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Oil Platforms, Islamic Republic of Iran v. United States of America, ICJ Reports (2003): paras 22, 31.
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8. https://treaties.un.org.
9. Vienna Convention on Diplomatic Relations (April 18, 1961).
10. Fitzmaurice, A/CN.4/110, para 91.
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11. Joost Pauwelyn, “A Typology of Multilateral Treaty Obligations: Are WTO Obligations
Bilateral or Collective in Nature?”, European Journal of International Law 14 (November
2003): 925.

12. Interdependent.

13. Fitzmaurice, A/ICN.4/110: p 27.

14. Self-existent, Absolute and Inherent.

15. Fitzmaurice, A/ICN.4/110: p 27.

16. Fitzmaurice, A/ICN.4/110: p 91.

17. Pauwelyn, “A Typology of Multilateral Treaty Obligations”, 909.
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Separate opinion of Judge Cangado Trindade (2020): para 87.
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William Schabas, Genocide in International Law: The Crime of Crimes, 2th edition (Cambridge:
Cambridge University Press, 2009), 17 et seq.
20. Ordinary.
21. erga omnes.
22. ARSIWA, Arts 29-31.
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24. ARSIWA, Art 40 (5).
25. Armed Activities on the Territory of the Congo, New Application 2002, Democratic Republic of
the Congo v. Rwanda, ICJ Reports (2006): para 64; Crime of Genocide, Bosnia and Herzegovina v.
Serbia and Montenegro, ICJ Reports (2007): para 161; Application of the Convention on the Prevention
and Punishment of the Crime of Genocide (Croatia v. Serbia), ICJ Reports (2015): para 87.
26. ARSIWA, Art 42.
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27. ARIO (2011): Art 49.

28. ARSIWA, Art 41,

29. Cameron A. Miles, Provisional Measures before International Courts and Tribunals (Oxford:

Oxford University Press, 2017), 346.
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LaGrand (Germany v. United States of America), Provisional Measures, 1CJ Reports (1999):

paras 26-27.

30. Shabtai Rosenne.

31. Shabtai Rosenne, Provisional Measures in International Law: The International Court of Justice

and the International Tribunal for the Law of the Sea (Oxford: Oxford University Press, 2005): 8.

32. Karin Oellers-Frahm, and Andreas Zimmermann, Article 41, in The Statute of the International

Court of Justice: A Commentary, eds. Tams Zimmermann, and Tomuschat Oellers-Frahm, 3rd

Edition (Oxford: Oxford University Press, 2019), 1145.
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34. Oellers-Frahm and Zimmermann, Article 41, 1145 et seq.

35. Miles, Provisional Measures before International Courts and Tribunals.
36. Prima Facie Jurisdiction.

37. Oellers-Frahm and Zimmermann, Article 41, 1164.

38. Gambia vs. Myanmar (2020): para 19.

39. Organisation of Islamic Cooperation (September 25, 1969).
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